Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

1997

Salt Lake City Southern Railroad Company v. Utah
State Tax Commission : Brief of Appellee
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Gale K. Francis; Assistant Attorneys General; Attorneys for Utah State Tax Commission; Robert A.
Peterson; Milo Steven Marsden; Giaugue, Crockett, Bendinger and Peterson; Attoensy for
Appellant.
Bill Thomas Peters; Parsons, Davies, Kinghorn and Peters; Attorneys for Utah Association of
Counties.
Recommended Citation
Brief of Appellee, Salt Lake City Southern Railroad Company v. Utah State Tax Commission, No. 970529 (Utah Court of Appeals, 1997).
https://digitalcommons.law.byu.edu/byu_ca2/1052

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH SUPREME COURT

SALT LAKE CITY SOUTHERN RAILROAD
COMPANY,
Petitioner and Appellant,

Docket No. 97-0529
j;

Tax Commission Appeai No. 94-1120
Third District Court No. 97-0901466

-vsUTAH STATE TAX COMMISSION,

Priority No. 14

Respondent and Appellee.

BRIEF OF APPELLEE, UTAH ASSOCIATION OF COUNTIES

APPEAL FROM THE FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND FINAL DECISION OF THE UTAH STATE TAX COMMISSION,
DATED FEBRUARY 3, 1997

Gale K. Francis
Assistant Attorneys General
160 East 300 South, 5th Floor
P. O. Box 140874
Salt Lake City, Utah 84114-0874
Telephone: (801) 366-0375
Attorneys for Utah State Tax Commission
Robert A. Peterson - 2589
Milo Steven Marsden - 4879
Giauque, Crockett, Bendinger & Peterson
Wells Fargo Plaza
170 South Main Street, Suite 400
Salt Lake City, Utah 84101
Telephone: (801)532-1234
Attorneys for Appellant

Bill Thomas Peters - 2574
Parsons, Davies, Kinghorn & Peters
185 South State Street, Suite 700
Salt Lake City, Utah 84111
Telephone: (801)363-4300
Attorneys for the Utah Association
of Counties

IN THE UTAH SUPREME COURT

SALT LAKE CITY SOUTHERN RAILROAD
COMPANY,
Petitioner and Appellant,
-vs-

Docket No. 97-0529
Tax Commission Appeal No. 94-1120
Third District Court No. 97-0901466

UTAH STATE TAX COMMISSION,

Priority No. 14

Respondent and Appellee.

BRIEF OF APPELLEE, UTAH ASSOCIATION OF COUNTIES

APPEAL FROM THE FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND FINAL DECISION OF THE UTAH STATE TAX COMMISSION,
DATED FEBRUARY 3, 19U7

Gale K. Francis
Assistant Attorneys General
160 East 300 South, 5th Floor
P. O. Box 140874
Salt Lake City, Utah 84114-0874
Telephone: (801) 366-0375
Attorneys for Utah State Tax Commission
Robert A. Peterson - 2589
Milo Steven Marsden - 4879
Giauque, Crockett, Bendinger & Peterson
Wells Fargo Plaza
170 South Main Street, Suite 400
Salt Lake City, Utah 84101
Telephone: (801) 532-1234
Attorneys for Appellant

Bill Thomas Peters - 2574
Parsons, Davies, Kinghorn & Peters
185 South State Street, Suite 700
Salt Lake City, Utah 84111
Telephone: (801) 363-4300
Attorneys for the Utah Association
of Counties

IDENTIFICATION OF PARTIES
In addition to the parties identified in the caption, and pursuant to
stipulation of the parties (R. 259), the Utah Association of Counties
intervened and actively participated in proceedings before the Utah State Tax
Commission, as well as in the Third Judicial District Court proceedings.
Although incorrectly identified by Appellant as counsel for Respondent,
counsel for the Utah Association of Counties was served with a copy of the
opening brief of Appellant, Salt Lake City Southern Railroad Company.

TABLE OF CONTENTS
Page
JURISDICTION

1

RELEVANT STATUTES

1

STATEMENT OF THE CASE

2

A.

Nature of Proceedings

2

B.

Course of Proceedings Below

2

C.

Statement of Facts

3

SUMMARY OF ARGUMENT

8

ARGUMENT

9

I.

SALT LAKE SOUTHERN'S PROPOSED VALUE IS NOT SUPPORTED BY
SUBSTANTIAL EVIDENCE
9
A.

Salt Lake Southern did not meet its burden of proof

11

B.

Salt Lake Southern failed to marshal the evidence in
support of the Commission's findings

12

II.

THE UNITARY METHOD OF APPRAISAL IS AN APPROPRIATE
METHODOLOGY TO EMPLOY IN ARRIVING AT A VALUE CONCLUSION
RELATIVE TO THE PROPERTY OF SALT LAKE SOUTHERN FOR AD
VALOREM TAX PURPOSES
13

III.

THE EASEMENT GRANTED TO SALT LAKE SOUTHERN BY UNION
PACIFIC RAILROAD IS AN INTEREST IN REAL PROPERTY

18

CONCLUSION

20

CERTIFICATE OF SERVICE

23

i

TABLE OF AUTHORITIES
Page

Cases:
Adams Exp. Co. v. Ohio State Auditor.

166 U.S. 185 (1897)

14-16, 20

Alta Pacific Associates. Ltd. v. Utah State Tax Com'n..
931 P.2d 103 (Utah 1997)
Cottonwood Heights Citizens Ass'n v. Board of Comm'rs of
Salt Lake County, etal.. 593 P.2d 138 (Utah 1979)
Hales Sand & Gravel v. Audit Div..
842 P.2d 887 (Utah 1992)

9, 12

9

13

Hercules. Inc. v. Utah State Tax Comm'n.
877 P.2d 169 (Utah 1994)

9

In re Johnson.
524 P.2d 593 (Utah 1974)

9

Kinscherff v. United States.
586 F.2d 159 (10th Cir. 1978)

19

Reid v. Mutual of Omaha Ins. Co..
776 P.2d 896 (Utah 1989)

13

Sandy City v. Salt Lake County. 794 P.2d 482 (Utah App.1990),
rev'd in part on other grounds, 827 P.2d 212 (Utah 1992)

9, 10

Utah Medical Products. Inc. v. Searcy.
958 P.2d 228 (Utah 1998)

12

Utah Power & Light Co. v. State Tax Comm'n.
590 P.2d 332 (Utah 1979)

10

Valcarce v. Fitzgerald.
961 P.2d 305 (Utah 1998)

12

ii

TABLE OF AUTHORITIES
Page
Cases:
Voltmer Family Farma. Inc. v. Bd. of Equalization of Richardson County.
343 N.W.2d 755 (Neb. 1984)

19

Warburton v. Va. Beach Fed. Sav. & Loan.
889 P.2d 779 (Utah 1995)

19

Washburn v. Washburn Waterworks Co..
120 Wis. 575, 98 N.W. 539 (1904)

17

Xanthos v. Board of Adjustment of Salt Lake City.
685 P.2d 1032 (Utah 1984)

9, 10

Statutes:
Utah Code Ann. § 59-1-604

11

Utah Code Ann. § 59-2-103(1)

2, 17

Utah Code Ann. § 59-2-201(1)

2, 3, 17

Utah Code Ann. § 59-2-201(1)

1

Utah Code Ann. § 59-2-1101 (2)(g)

8

Utah Code Ann. § 78-2-2-(3)(e)(ii)

1

Other Authority:
Utah State Constitution, Article Xlll, § 2(1)

1

Utah State Constitution, Article Xlll, § 2(10)

1

Utah State Constitution, Article Xlll, § 3(1)

1

The Appraisal of Real Estate. Appraisal Institute, 10th Ed
Hi

17

JURISDICTION
The Utah Supreme Court has jurisdiction over the subject matter of this
appeal pursuant to Utah Code Ann. § 78-2-2-(3)(e)(ii).

RELEVANT STATUTES
Utah State Constitution, Article XIII, § 2(1):
All tangible property in the state, not exempt under
the laws of the United States, or under this
Constitution, shall be taxed at a uniform and equal
rate in proportion to its value, to be ascertained as
provided by law.

Utah State Constitution, Article XIII, § 2(10):
Intangible property may be exempted from taxation
as property or it may be taxed as property in such
manner and to such extent as the Legislature may
provide, but if taxed as property the income
therefrom shall not also be taxed. Provided that if
intangible property is taxed as property the rate
thereof shall not exceed five mills on each dollar of
valuation.
Utah State Constitution, Article XIII, § 3(1):
The Legislature shall provide by law a uniform and
equal rate of assessment on all tangible property in
the state, according to its value in money, except as
otherwise provided in Section 2 of this Article. The
Legislature shall prescribe by law such provisions as

1

shall secure a just valuation for taxation of such
property, so that every person and corporation shall
pay a tax in proportion to the value of his, her, or its
tangible property, provided that the Legislature may
determine the manner and extent of taxing livestock.
Utah Code Ann. § 59-2-103(1) (1988):
All tangible taxable property shall be assessed and
taxed at a uniform and equal rate on the basis of its
fair market value, as valued on January 1, unless
otherwise provided by law.
Utah Code Ann. § 59-2-201(1):
By May 1 of each year the following property, unless
otherwise exempt under the Utah Constitution or
under Part 11 of this chapter, shall be assessed by
the commission at 100% of fair market value, as
valued on January 1, in accordance with this
chapter:

(b)

all property of public utilities
STATEMENT OF THE CASE

A.

Nature of Proceedings.

This action arises from the appeal by Salt Lake City Southern Railroad
Company ("Salt Lake Southern") of its 1994 property tax assessment.

2

B.

Course of Proceedings Below.

Salt Lake Southern timely filed a petition for redetermination of its 1994
property tax assessment (R. 356), as originally determined by the Property
Tax Division (the "Division"). Pursuant to stipulation of the Division and Salt
Lake Southern, the Utah Association of Counties (the "Counties") intervened
in the proceedings.
After a formal hearing before the Utah State Tax Commission (the
"Commission") on March 21, 1996 (R. 359), and post-trial briefing as
permitted by the Commission (R. 248-258, 468), the Commission entered its
Findings of Fact, Conclusions of Law and Final Decision (R. 5), affirming the
original assessed value determined by the Division. Salt Lake Southern
timely filed its Petition for Review with this Court on November 6, 1997.1
C.

Statement of Facts.

1.

Salt Lake Southern received its Notice of Assessment from the

Division for its 1994 property taxes on or about May 1, 1994. R. 64, Hearing
Exhibit P-5. The Division placed the value of Salt Lake Southern's property
at $1 million. Id.

The opening brief of Salt Lake Southern contains a more detailed statement
of the procedural history, which is not repeated here in that the parties agree that the
procedural history does not bear significantly on the issues presented in this appeal.

3

2.

Salt Lake Southern is assessed by the Division as a public utility

or railroad company pursuant to Utah Code Ann. § 59-2-201. R. 64.
3.

In 1992, Union Pacific Railroad sold to the Utah Transit Authority

a portion of its track and right-of-way through the Salt Lake Valley, reserving
to itself an operating easement. R. 369, Tr. 11:21-25.
4.

In March of 1993, Union Pacific Railroad granted to Salt Lake

Southern a "Permanent Freight Operating Easement" (the "Easement") which
was recorded in the office of the Salt Lake County Recorder on April 19,
1993. R. 18, Exhibit P-2. The Easement grants Salt Lake Southern the
exclusive right to conduct freight railroad operations on Union Pacific
Railroad's retained right-of-way and specifically provides that Salt Lake
Southern may sell its rights under the Easement to third parties. Id

Salt

Lake Southern paid nothing for the Easement. IdL
5.

Salt Lake Southern is a wholly owned subsidiary of Railtex, Inc.

(R. 375, testimony of Allen L. Smith, controller and chief accounting officer of
Railtex, Inc.). Salt Lake Southern has little personal property,2 few
employees and was formed only months before the lien date of January 1,

2

Salt Lake Southern asserts the value of the personal property is undisputed.
Opening Brief at 8. As discussed later in this brief, however, Salt Lake Southern's
argument ignores the fundamental principle that the burden of proving a value other than
the value fixed by the Division is squarely on the taxpayer challenging the value.

4

1994. R. 400.
6.

During its first nine months of operation, Salt Lake Southern

generated net operating income of $84,621.00. Exhibit P-5, R. 68. Based on
that net operating income, Salt Lake Southern's annualized net operating
income for its first full year of operation would have been $112,828. Exhibit
P-5, R. 67.
7.

Prior to its transfer to the Utah Transit Authority, the right-of-way

was carried on the books and records of Union Pacific with an original cost of
$5,610,656 and a value, after amortization, of $3,457,525 for property tax
purposes. R. 90, Exhibit D-6.
8.

Union Pacific Railroad can cancel the Easement at any time

upon payment to Salt Lake Southern of $5,000.00 (Exhibit P-2);3 however, in
the event of such cancellation, Union Pacific Railroad would be required to
perform for itself all services now provided by Salt Lake Southern, or contract
with another entity for provision of those services.
9.

Salt Lake Southern presented no appraisal in support of its

proposed value, choosing instead to rely on the consolidated balance sheets

3

The right to cancel the Easement may not be exercised by Union Pacific
Railroad until five years after the closing of the transaction between Union Pacific and the
Utah Transit Authority. Exhibit P-2.

5

of Railtex, Inc., which reflected the net book value of the assets of Salt Lake
Southern. R. 380-382. Based solely on the consolidated balance sheets of
Railtex, Inc., Salt Lake Southern asserts the value of its property for ad
valorem tax purposes is approximately $6,100. Exhibit P-1, R. 393.
10.

The Easement is not shown on the books of Salt Lake Southern

as having any value because Salt Lake Southern paid nothing for the
Easement and, therefore, no historical cost is associated with the Easement.
R. 387-88.
11.

Access through some means to the trackage on the right-of-way

to which the Easement pertains is absolutely necessary to operation of Salt
Lake Southern's business operations. R. 388.
12.

The value determination of the Division, as reflected in the

original Notice of Assessment, was reached by utilizing a unitary appraisal
methodology, which is designed to arrive at the fair market value of the
system, as a whole; specifically, the synergistic nature of property operated
as a unit. R. 418,445,448-49.
13.

The value conclusion of the Division was supported by the

testimony of Charles Peterson, a certified appraiser, who prepared or
supervised the preparation of the Notice of Assessment (R. 391) and by J.

6

Brent Eyre, assistant director of the Division, with supervisory responsibility
for assessment of centrally assessed properties, including the property of
Salt Lake Southern. R. 420.
14.

Mr. Peterson testified that the historical cost reflected in the

books and records of a taxpayer are not, in and of themselves, evidence of
the fair market value, although cost is a factor which an appraiser considers
in arriving at his overall valuation conclusion. R. 391-94.
15.

Mr. Eyre testified that the methodologies employed by the

Division in arriving at the value conclusion were methodologies accepted by
thelAAO. R.440.
16.

Mr. Eyre testified that he had personally reviewed the

assessment methodology prior to the time the Notice of Assessment was
mailed to Salt Lake Southern and found the methodology to be proper and
the value conclusion appropriate. R. 442.
17.

Mr. Eyre testified that it would be improper to attempt to attribute

value to individual assets using the unit method of appraisal because that
would defeat the unit concept, which is based on the theory that the value of
operating property, as a whole, is different than the value of the sum of its
parts. R. 445-46.

7

18.

Mr. Eyre testified that, using the unitary method, it is impossible

to assign a value to each individual asset and that to attempt to do so defeats
the purposes of employing the unit method and results in merely liquidation
value. R. 449.
SUMMARY OF ARGUMENT
The focus of Salt Lake Southern's position is, first, the value placed on
the easement granted to Salt Lake Southern by Union Pacific Railroad;
second, the nature of that interest (vis tangible or intangible); and, third, the
appraisal methodology employed by the Property Tax Division (the "Division")
to arrive at its conclusion of value. Salt Lake Southern argues that the
assessed value of its property, as determined by the Division is "patently
absurd"4 and "ludicrous."5
In contrast to the position of Salt Lake Southern, which seeks by the
use of sarcasm to mask the infirmity of its position, the position of the County,
which supports the decision of the Utah State Tax Commission (the
"Commission") rests on well-established principles. First, the value
conclusion of the Utah State Tax Commission is a determination reached in

Appellant's opening Brief at 12.
id. at 15.
8

the exercise of its constitutional and statutory authority. This Court accords
deference to that determination and will only disturb the Commission's final
decision if it clearly appears that its conclusion is not supported by substantial
evidence or is arbitrary and capricious. Second, although Salt Lake Southern
asserts its easement is an intangible asset, exempt from taxation under Utah
law, the easement is, in reality and at law, an interest in real property, subject
to taxation. Finally, this Court has affirmed the use of appraisal
methodologies like the ones employed in this case. The Commission's
determination regarding the appropriate appraisal methodology to employ is
one which falls within the ambit of the Commission's expertise and one which
is entitled to deference from this Court.

ARGUMENT
I.

SALT LAKE SOUTHERN'S PROPOSED VALUE IS NOT
SUPPORTED BY SUBSTANTIAL EVIDENCE.
In numerous decisions, in a variety of contexts, this Court has ruled

that factual determinations of administrative agencies are entitled to a
presumption of correctness, because of the complexity of specialized areas

9

and the expertise of the administrative body. 6 On review, Courts will not
substitute their judgment for the judgment of the administrative tribunal in
matters which fall squarely within the agency's area of expertise.7
Moreover, in order to overcome the presumption of correctness
afforded to the determinations of the Commission, Salt Lake Southern must
do more than merely identify an error in the Division's appraisal. As this
Court noted in Utah Power & Light Co. v. State Tax Comm'n. 590 P.2d 332,
335 (Utah 1979), "where the taxpayer claims error, it has an obligation, not
only to show substantial error or impropriety in the assessment, but also to
provide a sound evidentiary basis upon which the Commission could adopt a
lower valuation." Thus, in order to prevail in this tax dispute, Salt Lake
Southern was required to demonstrate that the Division's original assessment
contained error and to provide the Commission with a sound evidentiary
basis for reducing the original valuation to the amount of the book value of

6

Alta Pacific Associates. Ltd. v. Utah State Tax Com'n.. 931 P.2d 103 (Utah
1997); In re Johnson. 524 P.2d 593, 594 (Utah 1974); Hercules. Inc. v. Utah State Tax
Comm'n. 877 P.2d 169, 172 (Utah 1994); Sandy City v. Salt Lake County. 794 P.2d 482,
485-86 (Utah App.1990), rev'd in part on other grounds, 827 P.2d 212 (Utah 1992); accord
Xanthos v. Board of Adjustment of Salt Lake Citv. 685 P.2d 1032, 1034 (Utah 1984);
Cottonwood Heights Citizens Ass'n v. Board of Comm'rs of Salt Lake County, et al.. 593
P.2d138, 140 (Utah 1979).

7

Xanthos. 685 P.2d at 1035; Sandy Citv. 794 P.2d at 486

10

the personal property.
In support of its proposed value, Salt Lake Southern introduced into
evidence the consolidated balance sheets of Railtex, Inc., and its
subsidiaries, of which Salt Lake Southern is one. Exhibit P-1. Salt Lake
Southern argues that, because the Division did not present evidence to
contradict the allegation that the book value of the personal property shown
on the consolidated balance sheet is equal to the fair market value of the
property, the value as proposed by Salt Lake Southern is undisputed. This
view ignores Utah law, which places the burden of proof on the party seeking
relief.8
A.

Salt Lake Southern did not meet its burden of proof.

The single piece of evidence presented by Salt Lake Southern in
support of its proposed valuation was the consolidated balance sheet of
Railtex, Inc. and its subsidiaries. Salt Lake Southern argues that the
historical cost of the personal property reflected on that balance sheet
accurately reflects the fair market value of the property for ad valorem tax
purposes. Mr. Smith, the chief accounting officer of Railtex, Inc., was

8

Utah Code Ann. § 59-1-604 (1992) (burden of proof falls upon party seeking
affirmative relief and that burden is satisfied by preponderance of evidence).

11

questioned regarding his expertise in valuing property for taxation purposes.
He had none and acknowledged he was not an appraiser with expertise in
making valuation determinations. R. 400. Conversely, the testimony of Mr.
Peterson, a qualified appraiser, with expertise on the subject, established that
historical cost, less depreciation, is a factor to be considered in reaching a
value determination, but is by no means determinative. R. 391-94.

B.

Salt Lake Southern failed to marshal the evidence in support
of the Commission's findings.

The Commission's factual findings include the critical determination
that the book value of the taxable property, as shown on the consolidated
balance sheets, is not a reliable indicator of fair market value and the
consolidated balance sheets are the only evidence of the value proposed by
Salt Lake Southern. This court has clearly stated the burden of one who
challenges a trial court's findings of fact:
To successfully challenge a trial court's findings of
fact on appeal, "[a]n appellant must marshal the
evidence in support of the findings and then
demonstrate that despite this evidence, the trial
court's findings are so lacking in support as to be
'against the clear weight of the evidence,' thus
making them 'clearly erroneous.'"
Utah Medical Products. Inc. v. Searcy. 958 P.2d 228, 232 (Utah 1998)

12

citing Valcarce v. Fitzgerald. 961 P.2d 305 (Utah 1998). See also Alta Pacific
Assocs. v. State Tax Comm'n. 931 P.2d 103,110 (Utah 1997). After
marshaling all the evidence in support of the Commission's ruling, Salt Lake
Southern must demonstrate that even in the light most favorable to the
Commission, the evidence was insufficient to support the findings. Reid v.
Mutual of Omaha Ins. Co.. 776 P.2d 896, 899 (Utah 1989). If this burden is
not met, Salt Lake Southern's appeal cannot be sustained. Hales Sand &
Gravel v. Audit Div.. 842 P.2d 887, 893 (Utah 1992) (affirming Tax
Commission's findings because challenger failed to marshal evidence).
Salt Lake Southern's opening brief is devoid of any effort to marshal
the evidence which supports the Commission's findings and the findings,
which form the basis for the Commission's affirmation of the Division value
conclusion, must be sustained.

II.

THE UNITARY METHOD OF APPRAISAL IS AN APPROPRIATE
METHODOLOGY TO EMPLOY IN ARRIVING AT A VALUE
CONCLUSION RELATIVE TO THE PROPERTY OF SALT LAKE
SOUTHERN FOR AD VALOREM TAX PURPOSES.
Salt Lake Southern argues that the methodology employed by the

Division, and accepted by the Commission is flawed and asserts, without
authority or evidence, that the Division should simply have "summ[ed] the

13

value of the taxpayer's identifiable, tangible property" to arrive at a value. 9
Salt Lake Southern asserts, without authority or evidence, that the Division
did not "attempt to calculate a value for the easement using recognized
methodologies."10 The evidence is to the contrary. Both Mr. Peterson and
Mr. Eyre testified that the methodologies employed are widely accepted
appraisal methodologies, designed to determine the fair market value of
property, being utilized at its highest and best use.
That Salt Lake Southern does not approve of the unitary method of
appraisal, as it obviously does not, does not render that methodology invalid.
In Adams Exp. Co. v. Ohio State Auditor. 166 U.S. 185 (1897), the
United States Supreme Court discussed the principles underlying the unitary
method:
. . . Suppose an express company is incorporated to
transact business within the limits of a state, and
does business only with such limits, and, for the
purpose of transacting that business, purchases and
holds a few thousands of dollars' worth of horses
and wagons, and yet it so meets the wants of the
people dwelling in that state, so uses the tangible
property which it possesses, so transacts business
therein, that its stock becomes in the markets of the
state of the actual cash value of hundreds of

Opening Brief at p. 8

14

thousands of dollars. Does substance of right
require that it shall pay taxes only upon the
thousands of dollars of tangible property which it
possesses? Accumulated wealth will laugh at the
crudity of taxing laws which reach only the one, and
ignore the other; while they who own tangible
property, nor organized into a single producing plant,
will feel the injustice of a system which so misplaces
the burden of taxation.
Id. at 221. The Court went on to note:
. . . But what a mockery of substantial justice it would
be for a corporation whose property is wroth to its
stockholders, for the purposes of income and sale,
$16,800,000, to be adjudged liable for taxation upon
only one-fourth of that amount. The value which
property bears in the market, the amount for which
its stock can be bought and sold, is the real value.
Business men do not pay cash for property in
moonshine or dreamland. They buy and pay for that
which is of value in its power to produce income, or
for purposes of sale.
Jd- at 222.11 It is clear, then, that the mere fact that Salt Lake Southern is a
small company with few employees and few items of personal property bears
not at all on the value of its property when that property is viewed as an
operating unit.
Central to this appeal is Salt Lake Southern's fundamental

11

The Adams Express Court made its ruling in the context of a business which
operated in many states and had "tangible" assets valued at $4 million, but a unitary value
of $16 million.

15

misunderstanding of the unitary appraisal methodology and its dogged
insistence that the final value conclusion must be allocable to individual
assets on a basis that approximates the historical book value, less
depreciation. Salt Lake Southern states that the "normal method" for
determining the assessed value of a small company "would be to compile a
list of its tangible assets and then add up their respective appraisal values."12
That argument ignores case law of long standing, which has approved use of
the unitary method of assessment and the evidence adduced from the expert
witnesses at the formal hearing, who testified that an allocation of unit value
to separate items of property would be an improper application of the unit
method.
Under Utah's statutory and constitutional mandate, the Division is
required to assess public utility and railroad property13 at its fair market value.
A potential buyer will assess the highest and best use of a property based on
that buyer's conclusions as to that property's most profitable use. 14 An

12

Opening Brief at p. 12.

13

Utah Code Ann. § 59-2-201 (1).

14

"[T]he reasonably probably and legal use of [property], which is physically
possible; appropriately supported, financially feasible, and that results in the highest value."
The Appraisal of Real Estate. Appraisal Institute, 10th Ed., p. 45.

16

operating unit will be comprised of many individual parts, integrated and
functioning as a whole. That unit represents the most logical configuration of
the property that would sell in the market place; in other words, its highest
and best use.
A unitary appraisal is the determination of the value of a property
operating as a whole. The rationale underlying this appraisal methodology
was succinctly stated by the Court in Washburn v. Washburn Waterworks
Co.. 120 Wis. 575, 98 N.W. 539 (1904):
The separate value of the parts in the aggregate
would not necessarily approximate to or by any
legitimate measure of the value of all the parts,
viewed as one complete machine, so to speak . . . .
The plant in its parts as realty and personalty
according to the character thereof, irrespective of
the combination of all into one entire thing, might be
of little value, and probably would be, as compared
to what they would represent in the new form,
produced by the union of many parts into one. The
great value is produced by the combination of parts
into one complete working machine adapted in high
degree to the service of man.
In the instant case, the individual items of personal property, taken
separately, would have a negligible value. But they are used together, as a
unit to provide services. The bundling of those assets, enhanced by the
value of operation of the bundle as a unit, creates value and it is that overall

17

value that a prospective purchaser would evaluate in making an offer to
purchase in the open market.

III.

THE EASEMENT GRANTED TO SALT LAKE SOUTHERN BY UNION
PACIFIC RAILROAD IS AN INTEREST IN REAL PROPERTY.
The Easement was granted to Salt Lake Southern by Union Pacific

Railroad on March 31,1993, and was recorded in the office of the Salt Lake
County Recorder on April 19 of that same year. The Easement grants Salt
Lake Southern the "exclusive right to conduct freight railroad operations on
the right-of-way [retained by Union Pacific when it sold a portion of its track
and right-of-way through the Salt Lake Valley to the Utah Transit Authority].
Salt Lake Southern has the right to sell its rights under the Easement.
Salt Lake Southern argues that, for purposes of ad valorem taxation,
the Easement should be considered "intangible real property" exempt from
taxation. Although an easement is certainly incorporeal, it is nevertheless an
interest in real property and although not a fee simple interest, the rights of a
holder of an easement affect or limit the uses of the property by the owner.
For example, Utah Code Ann. § 9-8-505 exempts easements and other
interests in real property from the rule against perpetuities and the rule
restricting unreasonable restraints on alienation. In Warburton v. Va. Beach

18

Fed. Sav. & Loan. 889 P.2d 779, 781 (Utah 1995), this Court held that "an
easement is an interest in land within the meaning of the statute of frauds
and must, therefore, be evidenced by a writing." [Emphasis supplied.]15 Other
courts in this jurisdiction have held that easements are real property interests.
Kinscherff v. United States. 586 F.2d 159,161 (10th Cir. 1978). Moreover,
the Easement, itself, notes that the interest conveyed to Salt Lake Southern
is an interest in real property.16
Salt Lake Southern argues that the Easement should be considered
intangible property because it is unnecessary for the conduct of Salt Lake
Southern's business.17 This argument is based upon the assumption that,
because Salt Lake Southern, in another time or another place, could acquire
access to the trackage through some means other than the means by which

15

Voltmer Family Farma. Inc. v. Bd. of Equalization of Richardson County. 343
N.W.2d 755, 757 (Neb. 1984), cited by Salt Lake Southern (Opening Brief at 13) held that
an easement "is an interest in real estate, an incorporeal hereditament, which permits use
of another's land for a specified purpose."
16

The Easement provides, in pertinent part:
This Freight Easement shall terminate and be extinguished
and all real property rights granted to [Salt Lake Southern]
hereunder shall vest in the owner of the Right-of-Way upon
the termination . . . . [Emphasis supplied.]

R. 22.
17

Opening Brief at p. 14-15.

*9

it did acquire access — the Easement — this Court should construe the
Easement as intangible. What Salt Lake Southern "might just as easily"

18

do

is irrelevant to resolution of the issues here. "Courts deal with things as they
are, and do not determine rights upon mere possibilities." Adams Express, at
222.

CONCLUSION
The Division's value conclusion, sustained by the Commission in its
Findings of Fact, Conclusions of Law, and Final Decision, is entitled to a
presumption of correctness. Further, the Commission's ruling is supported
by substantial evidence, notwithstanding the failure of Salt Lake Southern to
marshal that evidence in support of its proposed value. Salt Lake Southern
has failed to meet its burden of proof and establish a sound evidentiary basis
upon which the Commission could adopt a value, other than that proposed by
the Division. Finally, the Easement, which Salt Lake Southern urges is of no
value or, in the alternative, is intangible property exempt from taxation, is, in
fact, an interest in real property, capable of being owned and sold separate
and apart from the real property itself. That Salt Lake Southern was not
required to expend cash to acquire the Easement is irrelevant to a
18

Opening Brief at p. 15.

20

determination of the value of the Easement. The undisputed evidence at the
formal hearing established that, without access to the trackage,
accomplished via the Easement, Salt Lake Southern would not be able to
conduct its business operations.
For these reasons, the Findings of Fact, Conclusions of Law, and Final
Decision of the Commission should be affirmed.
Respectfully submitted this 18th day of February, 1999.

^^^

Attorneys for the Utah Association of Counties
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